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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
Buffalo Division

NEW YORK STATE RIFLE AND PISTOL
ASSOCIATION, INC.; WESTCHESTER
COUNTY FIREARMS OWNERS
ASSOCIATION, INC.; SPORTSMEN'S
ASSOCIATION FOR FIREARMS EDUCATION,
INC.; NEW YORK STATE AMATEUR :
TRAPSHOOTING ASSOCIATION, INC.; :
BEDELL CUSTOM; BEIKIRCH AMMUNITION :
CORPORATION; BLUELINE TACTICAL &
POLICE SUPPLY, LLC; WILLIAM NOJAY,
THOMAS GALVIN; and ROGER HORVATH,

Plaintiffs.

V. : Civil No.:

ANDREW M. CUOMO, Governor of the State of
New York; ERIC T. SCHNEIDERMAN, Attorney :
General of the State of New York; JOSEPH A.
D’AMICO, Superintendent of the New York State
Police; FRANK A. SEDITA, lll, District

Attorney for Erie County; and GERALD J. GILL,
Chief of Police for the Town of Lancaster,

New York,

Defendants.

COMPLAINT

(For Declaratory Judgment and Injunctive Relief)
1. This is an action to vindicate the right of geople of the State of New York to ke
and bear arms under the Second Amendment to thedJatates Constitution, which prohibits
infringement of the right of law-abiding citizers keep commonly-possessed firearms in the hg

for defense of self and family and for other langurposes.
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2. Plaintiff NEW YORK STATE RIFLE AND PISTOL ASSOGITION, INC.
(“NYSRPA", “association plaintiff’), is a New Yorkot-for-profit corporation with approximately

45,000 members and with its principal place of bess in Albany (Albany County), New York.

The NYSRPA is New York state’s largest and thearas oldest firearms advocacy organization,.

Since 1871 the NYSRPA has been dedicated to tlsepmation of Second Amendment rights,
promotion of firearm safety, education and trainiagd the shooting sports. Members of the
NYSRPA participate in numerous rifle and pistol omets within and without the State of New
York on an annual basis. The NYSRPA brings tht®awmn behalf of itself and its members
(“members” or “member plaintiffs”).

3. Plaintiff WESTCHESTER COUNTY FIREARMS OWNERS ASSEIATION,
INC. ("WCFOA", “association plaintiff”), is a New ¥rk not-for-profit corporation with
approximately 2,000 members and with its princgdate of business in Rye Brook (Westcheste
County), New York. WCFOA is a grassroots, all-vdgker organization. WCFOA's primary
purpose is to protect and defend the right of |dffearm owners to exercise their fundamental
constitutional right to keep and bear arms. TheR@E& brings this action on behalf of itself and
members (“members” or “member plaintiffs”).

4. Plaintiff SPORTSMEN’'S ASSOCIATION FOR FIREARM®@CATION, INC.
(“SAFE”, “association plaintiff’), is a New York ridor-profit corporation with approximately
1,200 members and with its principal place of bessin Commack (Suffolk County), New York
Since September 1994, SAFE has been dedicated fwékervation of Second Amendment righ

promotion of firearm safety, education and trainiagd the shooting sports. Members of SAFE

participate in numerous rifle events each year®ABE sponsors many outdoor shooting events.
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For example, SAFE sponsors biannual women'’s ordyuctional classes to promote safety and

gun education to women. SAFE brings this actiomemalf of itself and its members (“memberg’
or “member plaintiffs”).

S. Plaintiff NEW YORK STATE AMATEUR TRAPSHOOTING ASOCIATION,
INC. (“NYSATA”, “association plaintiff’) is a New ¥rk not-for-profit corporation having its
primary place of business at 7400 Bull Street, @eubrt, New York. The NYSATA was founded
in 1858. The object of the NYSATA is the encouragatrof trapshooting, the protection and
propagation of fish and game, the preservatiomEdts, and the promotion of good fellowship.
The NYSATA has 50 affiliated clubs. On average heaitiliated club through the State has 100
members. The NYSATA hosts four major shoots througlthe year; the next shoot will be held jon
May 8 through May 12, 2013 in Cicero, New York. eTINYSATA brings this action on behalf of
itself and its members (“members” or “member pifsiy).

6. Plaintiff BEDELL CUSTOM (“Bedell”, “businesslgintiff’) is a New York sole
proprietorship with a principal place of businestancaster (Erie County), New York. DANIEL|
BEDELL is the owner and operator of Bedell Custamg engages in the business of
manufacturing and selling firearms both within anthout the State of New York. Mr. Bedell isa

resident of Lancaster, New York and a citizen efltmited States. Mr. Bedell holds a Federal

Firearms License (“FFL”) for the sale, re-sale angortation of firearms and ammunition, as we
as Gunsmith and Dealer licenses issued by Erie §§oun

1. Plaintiff BEIKIRCH AMMUNITION CORPORATION (“Beikrch”, “business
plaintiff”) is a New York corporation with a pringal place of business in East Rochester (Monroe

County), New York. HANS FARNUNG (“Farnung”) isélPresident and Chief Executive Offic
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of Beikirch. Beikirch is in the business of saljifirearms and ammunition both within and withg

ut

the State of New York. Beikirch holds an FFL fbetsale, re-sale and importation of firearms and

ammunition, as well as a handgun re-sale licermedby Monroe County. Farnung holds a
Residence Carry license issued by Monroe County.

8. Plaintiff BLUELINE TACTICAL & POLICE SUPPLY LLC(“Blueline”, “business
plaintiff”) is a New York limited liability corporion with a principal place of business in Elmsfq
(Westchester County), New York. BENJAMIN ROSENSIEI (“Rosenshine”) is the Chief
Executive Officer of Blue Line. Blueline is in theisiness of selling firearms and ammunition b
within and without the State of New York. Bluelihelds an FFL for the sale, re-sale and
importation of firearms and ammunition, as welba3ealer license issued by Westchester Cou
Rosenshine holds a Residence Carry license issuééebtchester County.

9. Plaintiff WILLIAM NOJAY (“Nojay”, “individual plaintiff’) is a resident of
Pittsford (Monroe County), New York, and a citizefrthe United States. Mr. Nojay holds a
Residence Carry permit issued by Monroe Countyisitite owner of AR-type firearms. Mr.
Nojay was elected to the New York State Assemblavember 2012 and currently serves as g
representative of Assembly District 133.

10. Plaintiff THOMAS GALVIN (“Galvin”, “individual plaintiff”) is resident of
Rochester (Monroe County), New York, and a citinéthe United States. Mr. Galvin holds a
Federal Firearms License (“FFL”), as well as Dealadl Carry Licenses issued by Monroe Coun
Mr. Galvin is a Life Member of the National Riflesociation and a Life Member of The New

York State Rifle and Pistol Association. He hasrbaeompetitive marksman from 1970 to the
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present. Mr. Galvin is a marksmanship instructofjdaior and adult members of The Genesee
Conservation League, Inc., and has been so fqgabe25 years. Mr. Galvin is a left-hand ampulf

11. Plaintiff ROGER HORVATH (“Horvath”, “indidual plaintiff”) is a resident of
Mahopac (Putnam County), New York, and a citizethefUnited States. Mr. Horvath holds a
Federal Firearms License (“FFL”), as well as fa@fry license issued by Putnam County. Mr.
Horvath is paralyzed from the chest down, is wheaglcbound, and suffers from severe Carpal
Tunnel Syndrome in his left hand.

12.  The individual plaintiffs, member plaintiffsp@ business plaintiffs are eligible und

the laws of the United States and of the Stateeat Nork to receive and possess firearms,

including handguns, rifles, and shotguns, and anitioan Each of the above association plaintiffs

brings suit on its own behalf and on behalf ohiismbers.

13. Defendant ANDREW M. CUOMO is the Governor of tBtate of New York whos
principal place of business is in Albany (Albanyudty), New York.

14. Defendant ERIC T. SCHNEIDERMAN is the Attorn@gneral of the State of Ney
York whose principal place of business is in AlbgAilbany County), New York.

15. Defendant JOSEPH A. D’AMICO is Superintendafithe New York State Police
whose principal place of business is in Albany @lip County), New York.

16. Defendant FRANK A. SEDITA, lll is the Distri¢tttorney for Erie County, New
York whose principal place of business is Buffatoi¢ County), New York.

17. Defendant GERALD J. GILL is the Chief of Pelifor the Town of Lancaster,
whose principal place of business is in Lancastee(County), New York.

18. All Defendants herein are being sued in tb#icial capacities.
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Jurisdiction

19.  Jurisdiction is founded on 28 U.S.C. § 133that this action arises under the
Constitution and laws of the United States, andeu2@ U.S.C. § 1343(a)(3) in that this action
seeks to redress the deprivation, under of colth@taws, statutes, ordinances, regulations,
customs and usages of the State of New York, otsjgrivileges or immunities secured by the
United States Constitution.

20.  This action seeks relief pursuant to 28 U.8§82201, 2202, and 42 U.S.C. § 19838.

21.  Venue lies in this district pursuant to 28 (.5 1391.

The New York Secure Ammunition and Firearms Act

22. On January 15, 2013, Governor Cuomo signedant the New York Secure
Ammunition and Firearms Act (“the Act”), which wpassed as “emergency legislation” without
notice to the public or committee hearings. Thé &eates new offenses with severe criminal
penalties for previously-lawful activities invohgrthe acquisition and possession of rifles,
handguns, shotguns, ammunition magazines, and aimomunAs such, the Act severely and
adversely affects plaintiffs and millions of othaw-abiding gun owners in New York.

Prohibitions on Magazines

23. The Act bans “large capacity ammunition fegdievices,” which are devices “tha
have a capacity of, or can readily be restoreaverted to accept,” more than 7 or 10 rounds ¢f
ammunition, depending on when they were acquirethéywner, and depending on different
effective dates. Such devices are hereafter cdllédnagazines.” It also prohibits possession qf a
magazine loaded with more than 7 rounds, exceptlithaounds may be loaded at certain range$ or

competitions.
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24. Possession of an LC magazine is a felony580268). Transportation and
disposition of an LC magazine are felonies. 8 26&), (3).

25. Effective January 15, 2013, an LC magazinenedsfined to include any such
device with a capacity of more than 10 rounds. 888, amending New York Penal Law §
265.00(23)(al.

26. Effective March 15, 2013, for purposes ofitieegazine ban in § 265.02(8), an LC
magazine does not include a magazine with a capaic to 10 rounds “lawfully possessed by
such person before the effective date of the chapthe [Act] which amended this subdivision
[8],” and further does not include a magazine mactuired before September 13, 1994, with a
capacity of more than 10 rounds. Act § 41-b.

27. Effective March 15, 2013, the above ban ors@ssion of an LC magazine, 8
265.02(8), does not apply to possession and uaera@gazine containing 8 to 10 rounds at:

an indoor or outdoor firing range located in orpzamises owned or occupied by a

duly incorporated organization organized for comaton purposes or to foster

proficiency in arms; at an indoor or outdoor firirapge for the purpose of firing a

rifle or shotgun; at a collegiate, olympic or targkooting competition under the

auspices of or approved by the national rifle aisdion; or at an organized match

sanctioned by the International Handgun Metallib&iette Association.
Act 8 46, amending § 265.20(a)(7-f).

28. Effective March 15, 2013, the Act created & 86265.36 making it unlawful to

possess an LC magazine manufactured before Septd@hE994, “and if such person lawfully

possessed” such LC magazine before the effectiseeaddhe Act, “that has a capacity of, or that

can be readily restored or converted to accepterti@n ten rounds of ammunition.” Act 8§ 46-a

1 All statutory references hereafter are to New Y@ekal Law.
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The “and if” clause does not complete a sentenu# tl@e meaning of this provision is
unintelligible.

29. Effective March 15, 2013, the Act created & 86265.37 making it unlawful to
possess a magazine “that such person lawfully pesdé before the Act’s effective date with a
capacity of “more than seven but less than tendswfi ammunition, where such device containg
more than seven rounds of ammunition.” Act 8 48Jader this provision, one may not load a
magazine with a capacity of 8 or 9 rounds with ntben 7 rounds, but one may load a magazine
with a capacity of 10 rounds with 10 rounds.

30. The above new 88 265.36 and 265.37 applya@oyeme without any exemptions,
including police officers and peace officers whe arade exempt from other provisions by §
265.20(a)(1)(b) & (c).

31. Effective April 15, 2013, § 265.00(23) is arded to state in part:

"Large capacity ammunition feeding device" meansagazine, belt, drum, feed

strip, or similar device, that (a) has a capacityothat can be readily restored or

converted to accept, more than ten rounds of antroanpr (b) contains more than

seven rounds of ammunition, or (c) is obtainedrdfte effective date of the chapter

of the laws of two thousand thirteen which ameniiégisubdivision and has a

capacity of, or that can be readily restored owveoted to accept, more than seven

rounds of ammunition . . . .

Act § 38.

32. Section 265.00(22)(h) provides that an LC magelegally possessed by an
individual prior to the Act “may only be sold tayahanged with or disposed of to a purchaser
authorized to possess such weapons or to an indivad entity outside of the state,” subject to

reporting the transfer. Transfer of an LC magatma person inside New York is a crime unlesfs

is transferred within one year of the Act’s effgetdate, i.e., by January 15, 2014. Act 8§ 37.
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33. The State of New York has published a “frediyeassked” questions web page
concerning the Act on its website. Governor Cu@idtl.Y. SAFE ACT FAQ” website (“the
website”) states:

Q: What if | have a magazine that can contain more ties rounds?
A: You can permanently modify the magazine so thetiits no more
than ten rounds, responsibly discard it, or setbita dealer or an out

of state purchaser by January 15, 2014.

See: http://www.governor.ny.gov/2013/gun-reforms-faq

34. The website does not define the term “permahdages not provide any
guidance on how to permanently modify magazinesnmanner that the State of New York
finds acceptable, nor does it refer gun or magaawaers to any other resource that can
provide this information.

Prohibitions on Rifles, Handguns, and Shotguns

35. The Act defines as “assault weapons” commgolgsessed rifles, handguns, and
shotguns that are semiautomatic, meaning thatftteegnly a single round with one pull of the
trigger, just like other ordinary firearms. Theay aot “machine guns,” which are fully automatic
and continue to fire until the trigger is released.

36. The Act broadens the firearms defined as tdssaapons” by replacing the “two-
features” test in found in prior law with a “oneatare” test. The Act requires registration or éaf¢
divestiture of those already possessed, and “gadimelfs” those that are registered, but only to the
owner at the time the Act was passed. It prohfiissession of any “assault weapons” not already

possessed and registered.

GOLDBERG SEGALLA, LLP
11 Martine Ave., 7" Floor
White Plains, NY 10607
(914) 798-5400
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37. Possession of an assault weapon is a Clas®byf § 265.02(7). Transportation
and disposition of an assault weapon are ClassdDiés. § 265.10(2), (3).
38. Effective on January 15, 2013, § 37 of theauoended § 265.00(22) to redefine
“assault weapon” as follows:
Rifles

(@) a semiautomatic rifle that has an ability to ac@egetachable magazine and
has at least one of the following characteristics:

0] a folding or telescoping stock;

(i) a pistol grip that protrudes conspicuousliyeath the action of the
weapon;

(i)  athumbhole stock;

(iv)  asecond handgrip or a protruding grip thet be held by the non-
trigger hand,;

(v) a bayonet mount;

(vi)  aflash suppressor, muzzle break, muzzle cosg®r, or threaded
barrel designed to accommodate a flash suppressazle break, or
muzzle compensator;

(vi) agrenade launcher. ...

Shotguns
(b) a semiautomatic shotgun that has at leasvbtiee following characteristics:

0] a folding or telescoping stock;

(i) a thumbhole stock;

(i)  a second handgrip or a protruding grip tbah be held by the non-
trigger hand,;

(iv)  afixed magazine capacity in excess of sewemds;

(v) an ability to accept a detachable magazine . .

Pistols

(© a semiautomatic pistol that has an abilitp¢oept a detachable magazine and
has at least one of the following characteristics:

0] a folding or telescoping stock;
(i) a thumbhole stock;

GOLDBERG SEGALLA, LLP
11 Martine Ave., 7" Floor
White Plains, NY 10607
(914) 798-5400
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(i)  asecond handgrip or a protruding grip tbah be held by the non-
trigger hand,;

(iv)  capacity to accept an ammunition magaziné dttaches to the pistol
outside of the pistol grip;

(V) a threaded barrel capable of accepting a bextender, flash
suppressor, forward handgrip, or silencer;

(vi)  ashroud that is attached to, or partiall\}completely encircles, the
barrel and that permits the shooter to hold treafim with the non-
trigger hand without being burned;

(vii) a manufactured weight of fifty ounces or raavhen the pistol is
unloaded;

(viii) a semiautomatic version of an automatitesishotgun or firearm . . . .

39. The term “assault weapon” further includeg gesemiautomatic rifle, a
semiautomatic shotgun or a semiautomatic pisteleapon defined in” § 265.00(22)(e)(v) as ad
by chapter 189 of the laws of 2000 “and otherwaseflilly possessed pursuant to such chapter”
prior to September 14, 1994 (i.e., rifles, handgansl shotguns grandfathered under prior law).

40. The term “assault weapon” further include$ &fsemiautomatic rifle, a
semiautomatic shotgun or a semiautomatic pisteleapon defined in” § 265.00(22)(a), (b) or (g
“possessed prior to” the date of this enactmest, January 15, 2013.

41.  As provided by § 265.00(22)(g), “assault wegpnes not includanter alia, “(ii) a
semiautomatic rifle that cannot accept a detachallgazine that holds more than five rounds o
ammunition; [and] (iii) a semiautomatic shotgunttb@nnot hold more than five rounds of
ammunition in a fixed or detachable magazine.”. . .

42. Further, “assault weapon” does not includeeapon registered under § 400.00(16
a), but which is subject to § 265.00(22)(h). §.26%22)(g)(v). Section 265.00(22)(h) in turn
provides that a weapon defined in § 265.00(22)(€)) @nd a large capacity ammunition feeding

device that was legally possessed by an individdal to the enactment of this Act “may only be

sold to, exchanged with or disposed of to a purhasthorized to possess such weapons or to
11
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individual or entity outside of the state,” prouvitihat the transfer is reported to the entity whibeg
weapon is registered.

Reqistration Requirements

43. Grandfathered “assault weapons” must be exgdtwith the New York State Polic
by April 15, 2014, or sold to a dealer or out @ftetby January 15, 2014. Governor Cuomo’s
website states: “If you have an assault weaponcanuregister it with the State Police. You hav
until April 15, 2014 to register your weapon.” Twebsite states that instead of registering the
assault weapon: “You can sell it to a New York &@aler or anyone out of state by January 1
2014

44, Effective on March 15, 2013, a new 8§ 265.()Ipfovides that a person who
lawfully possesses a firearm (handgun) prior toethactment of that section and fails to register|
under § 400.00(16-a) commits a felony. Act § 41-a.

45, Also effective on March 15, 2013, 8§ 265.2&pX which exempts a licensed
handgun from prohibitions on handgun possessi@amiended also to exempt possession of a
weapon defined in § 265.00(22)(e) & (f) (an “adseueapon” legally possessed prior to the Act
which is registered under 8§ 400.00(16-a) or isuded in an amended license under § 400.00.

§ 46.

e

A\1”J

T

it

Act

46. Effective on April 15, 2013, § 400.00(16-apwdes that the owner of a weapon in 8

265.00(22)(e) or (f) possessed before the effectate of the Act must apply to register it or ame
a firearm license to include it within one yeatoé effective date of this subdivision, i.e., byrihp

15, 2014. Act § 48.
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Prohibitions on Sale and Acquisition of Ammunition

47. The Act requires that no ammunition may be roentially sold or transferred othef

than by a licensed firearm dealer or a seller ahammtion registered with the State Police. The
identities of all persons buying ammunition will toensferred electronically to the State Police.
48. “Seller of ammunition” means a person or fimmo engages in the business of
purchasing, selling or keeping ammunition.” A@GS enacting 8 265.00(24). “Dealer in firearm
means a person or firm “who engages in the busiofgssrchasing, selling, keeping for sale,
loaning, leasing, or in any manner disposing oy, @assault weapon, large capacity ammunition

feeding device, pistol or revolver.” 8§ 265.00(9).

Sn

49. Effective on January 1, 2014, § 50 of the &efated § 400.03, which provides that a

seller of ammunition must register with the suptemaent of state police, while a dealer in firear
need not do so if already registered. 8§ 400.038Lich sellers and dealers must keep records o
ammunition receipt and delivery, including the dai@me, age, occupation, residence, amount,
caliber, manufacturer, serial number or other idieation. They are subject to inspection by the
police and peace officers “at all reasonable htugs400.03(2).

50. Once the superintendent of the state poliddies that the statewide license and
record database is operational, no ammunition nedyamsferred unless: (a) the seller identifies
transferee and the ammunition information in thiablase, (b) the system provides a unique
identification number, and (c) the transferee pnesan identification document. § 400.03(3).

51. If the purchaser is eligible, the databaseides the unique identification to the
seller. 8 400.03(4). The seller must create arceof the transaction which shall be accessible

the division of state police and maintained fologer than one year. § 400.03(5). If availahle
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background check under the National Instant Critrid@ekground Check System will satisfy the
requirements. 8 400.03(6).

52. “No commercial transfer of ammunition shakléglace unless a licensed dealer i

firearms or registered seller of ammunition actamitermediary between the transferor and thie

ultimate transferee of the ammunition for the psgmof contacting the statewide license and
record database pursuant to this section. Suckfénabetween the dealer or seller, and transferg
must occur in person.” § 400.03(7). A seller minaunition who fails to register and sells
ammunition, or who fails to keep the required respis subject to fines and imprisonment. 8§
400.03(8).

53. The Act's Statement in Support states thas ‘il requires that any seller — whetl
located in New York or out of state — ship the amion to a dealer within New York for in-
person pick-up.”

Facts and Impact

54. Members of Plaintiffs NYSRPA, WCFOA, and SAFEBembers”) possess and
wish to acquire rifles, handguns, shotguns, amrnamfeeding devices, and ammunition, and ar
subject to and adversely affected by each and eestgiction articulated in this complaint on
“assault weapons” (including each definition théyetharge capacity ammunition feeding device
and ammunition sales. In addition, members of NY84&re adversely affected by the restrictio
on ammunition sales.

55. Individual plaintiffs WILLIAM NOJAY and THOMASGALVIN and ROGER
HORVATH possess and wish to acquire rifles, handgshotguns, ammunition feeding devices

and ammunition, and are subject to and adverstdgtefl by each and every restriction articulat

14
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in this complaint on “assault weapons” (includiragle definition thereof), “large capacity
ammunition feeding devices,” and ammunition sales.

56. Individual plaintiffs WILLIAM NOJAY and THOMASGALVIN and ROGER
HORVATH are adversely affected by the change indisienition of “large capacity feeding
devices” and also by the restrictions on ammunisiales.

57. Plaintiff BEDELL CUSTOM is in the businessrmfinufacturing, buying and sellir
firearms and ammunition within and without the 8tat New York. Bedell’s business is subject
and adversely affected by each and every restietibculated in this complaint on “assault
weapons” (including each definition thereof), “largapacity ammunition feeding devices,” and
ammunition sales. In addition, Bedell's busineas heen adversely affected by the change int
definition of “large capacity feeding devices” amdo by the restrictions on ammunition sales.

58. For example, prior to the enactment of the Adtignificant segment of Bedell's
business involved the purchase of “AR”-type firearmom out-of-state distributors and the sale
these “AR”-type firearms to customers. As a di@ud proximate result of the Act’s passage,
Bedell's out-of-state distributors have signifidgnmeduced and, in some cases, stopped altoget|
the shipment of “AR”-type firearms to Bedell duectancern and confusion over whether these
types of arms can legally be shipped to, receiwednal/or sold by the holder of an FFL. These
reductions and stoppages have caused actual h&ed#dl's sales and overall business.

59. By way of further example, another segmemextell’s business involves
modifying and customizing specific types of firearthat are used in United States Practical
Shooting Association (“USPSA”) competitions. While caliber and type of these USPSA

firearms may vary, they share a common denominatibrat they require the use of magazines t
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can hold at least ten (10) rounds of ammunitids.a direct and proximate result of the passags

> of

the Act, Bedell's orders for and shipments of USHi&#arms have been significantly reduced, gnd

this segment of Bedell's business has sufferechhb@rm.

60. Plaintiff BEIKIRCH AMMUNITION CORRP. is in théusiness of buying, selling,
and re-selling firearms and ammunition within anthaut the State of New York. Beirkirch’s
business is subject to and adversely affected bly aad every restriction articulated in this
complaint on “assault weapons” (including eachm&éin thereof), “large capacity ammunition
feeding devices,” and ammunition sales. In addjt®eikirch’s business has been adversely
affected by the restrictions on ammunition sales.

61. For example, one segment of Beikirch’'s businegolves the purchase, sale and
sale of long arms, “AR"- type firearms, and ammiamt As a direct result of the passage of the
Act, Beikirch’s suppliers of long arms, “AR”- tyggearms and ammunition have refused to sell
ship or transport these items into the State of Nevk due to concern and confusion over whet
these types of arms can legally be shipped tojweddy and/or sold by the holder of an FFL.
These refusals have caused actual harm to Beikisaies and overall business.

62. The actual harm to Beikirch’s business has Iseegreat that Beikirch has recently
purchased a firearms and ammunition business lb@atéennsylvania, close to the New York
border near its own current location. This purch&as made out of concern created by dwindlin
firearms and ammunition sales (and related busidiéfssulties) that have been caused by the Ac
passage. The Act has harmed Beikirch’s businegeetpoint that Beikirch is now contemplating
either the imminent shutting down of its New Yotksimess and/or the imminent laying off of a

large number of its current employees.
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63. Plaintiff BLUELINE TACTICAL & POLICE SUPPLY, LC is in the business of
buying, selling, and re-selling firearms and amntianiwithin and without the State of New York
Blueline’s business is subject to and adverselycé#d by each and every restriction articulated
this complaint on “assault weapons” (including edehnition thereof), “large capacity ammuniti
feeding devices,” and ammunition sales. In addjtBlueline’s business has been adversely
affected by the restrictions on ammunition sales.

64. For example, one segment of Blueline’s busimasolves the purchase, sale and 1
sale of rifles, including “AR”- type firearms, amdnmunition. As a direct result of the passage
the Act, Blueline’s sales of rifles, AR-type fir@as and ammunition have been significantly
reduced. These reductions have caused actual baBingline’s business.

65. In addition, suppliers of long arms, “AR”- tyfieearms and ammunition have
refused to sell, ship or transport these itemstimoState of New York due to concern and
confusion over whether these types of arms cadlyelga shipped to, received by and/or sold by
holder of an FFL. These refusals have caused ldwdna to Blueline’s sales and overall busineg

66. Since the passage of the Act, Blueline’s custs have demonstrated a decrease
willingness to sell or buy long arms, including “AR/pe firearms due to concern and confusion
over whether these types of arms can legally begss®d, purchased or sold in the State of Ne

York. In addition, since the passage of the Actarge segment of Blueline’s customers have

shown an increasing willingness to simply turnhait firearms (rather than sell them) as they are

confused and concerned about whether continueeggsiss of these arms constitutes a crime a
will result in their (the customers’) criminal pexution. As Rosenshine puts it, “the customers

tired of being made to feel like criminals.”
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67. As a direct and proximate result of Bluelineistomers’ willingness to give up the
firearms and/or buy other firerarms, Blueline’sesabf firearms have suffered and Blueline’s
business has been actually harmed.

68. Some members, individual plaintiffs, and bassplaintiffs possess magazines

r

manufactured before September 13, 1994, with actigpat more than 10 rounds. Other members,

individual plaintiffs, and business plaintiffs pess magazines with a capacity of 8 to 10 rounds
that they lawfully possessed before January 15¢cMab, and April 15, 2013, respectively. Still
other members, individual plaintiffs, and businpksntiffs do not possess magazines with a
capacity of more than seven rounds, but would aecuch magazines forthwith but for the Act.
Many members, individual plaintiffs, and busineksmiiffs would load more than seven rounds
their magazines for use in firearms kept in the édon self-protection. Members, individual
plaintiffs, and business plaintiffs are unaware hownodify magazines so they cannot readily b
restored or converted to accept more than 7 oodAds.

69. Some members, individual plaintiffs, and bassplaintiffs possess “assault
weapons” as previously defined that were lawfulbggessed prior to September 14, 1994, and
under the laws of 2000. Other members possesauthisgeapons” under each and every one of]
Act’s new definitions in 8§ 265.00(22) that they fally possessed prior to January 15, 2013. By
for the Act, still other members, individual plaffd, and business plaintiffs would forthwith obta
and possess “assault weapons” under each and @vewf the Act’'s new definitions in 8§
265.00(22).

70. As examples, some members, individual pldmtédnd business plaintiffs possess

and other members, individual plaintiffs, and basmplaintiffs would possess but for the Act,
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semiautomatic rifles that have an ability to ac@egdetachable magazine with a folding or
telescoping stock, a pistol grip that protrudesspicuously beneath the action of the weapon, o
thumbhole stock. Other members, individual plésitiand business plaintiffs possess or would
possess such rifles with muzzle brakes, muzzle eosgiors, or threaded barrel designed to
accommodate such attachments.

71. By way of further illustration, some membensljividual plaintiffs, and business
plaintiffs possess Ruger 10/22 semiautomatic riflgk a detachable, rotary magazine that hold
rounds of .22 rimfire cartridges and with a thumletstock. Such rifles are commonly used for

hunting small game and for target shooting. A thhole stock allows the rifle to be held more

comfortably and fired more accurately, but it caue rifle to be defined as an “assault weapoi).

72. But for the Act, other members, individualiptdfs, and business plaintiffs would
forthwith obtain and possess identical Ruger 10/ and magazines but may not do so in tha
they are considered respectively “assault weapand™large capacity ammunition feeding
devices.”

73. Association plaintiff SAFE owns fourteen (R)ger 10/22 rifles. These .22 calib
arms are sold with a ten-round rotary magazinee A¢t criminalizes these firearms and prohibit
their use by SAFE members and students for traipurgoses and sport simply because they ha
a 10-round magazine.

74. As a direct and proximate result of the A&F& is unable to hold instructional
classes using its own Ruger 10/22 rifles, includagnot limited to classes for women who seel

learn how to use a firearm for their own protection

19

510

—+

er

we

(to




GOLDBERG SEGALLA, LLP
11 Martine Ave., 7" Floor
White Plains, NY 10607

Case 1:13-cv-00291 Document 1 Filed 03/21/13 Page 20 of 46

75. SAFE’s members own numerous semi-automasarins and most semi-automatic

firearms are not manufactured and equipped withaxniags that hold 7 or fewer rounds. All of
those firearms will be rendered illegal or unusahle to the Act.

76. Members, individual plaintiffs and businessimiiffs are unaware of how to conve
“large capacity ammunition feeding devices” so thaty will hold only 7 rounds. Other membe
individual plaintiffs and business plaintiffs mighdssess the technical ability to attempt such
conversions, but are unaware of the definitiorfr@adily converted or restored” or “permanent”
that the State of New York would apply to such @msions. The Governor’s website contains n
guidance in this regard, nor does it refer gun agazine owners to other resources that can prg
adequate guidance.

77. Members, individual plaintiffs and businessmgiffs have sought guidance from tf
State of New York as to the scope of, applicatihrand exceptions to the SAFE Act, and have
either received no response from the State or resgsothat are inaccurate and confusing.

78. For example, on January'2@013 Daniel Bedell attended a Safe Act “town
meeting” held at the Clarence Public Library int€lece, New York. The meeting was attended
Mike Green (Executive Deputy Commissioner of thevNéork State Division of Criminal Justice
Services) and Steve Hogan (First Deputy Counsal Mork State Police). During this meeting
Mr. Green and Mr. Hogan were asked numerous questegardinginter alia, how the Act was t
be applied and/or enforced, the types of fireatmesAct implicated, the nature and scope of any
exceptions to the Act’s criminal provisions, andioe timing of the Act’'s enforcement. The
responses of Green and Hogan were vague, ambigtanfsising and non-responsive to the

guestions that were asked. In several instafgegn and Hogan simply read from sections of
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Act, without bothering to explain their applicatiorhe response of Green and Hogan did not shed
any further light on how the Act was to be appkedi/or enforced, the nature and scope of any
exceptions to the Act’s criminal provisions, thpeg of firearms the Act implicated, and/or the
timing of the Act’s enforcement.

79. During this same meeting Mr. Bedell asked Medh and Mr. Hogan specific
guestions, such as whether he (Bedell) could sglped AR-15 lower receivers under the new law.
Examination of the Act reveals that these itemsatenentioned anywhere within its numerous
provisions. However, Mr. Green and Mr. Hogan dfessthese items as prohibited “assault
weapons,” even though they bear none of the clarsiits attributed to “assault weapons” defirjed
by the Act. Mr. Green’s and Mr. Hogan’s insistetitat these items are “assault weapons” that
could not be sold has caused confusion and unogrtas to how the Act is to be implemented apd
enforced.

80. Some members of NYSRPA, WCFOA, and SAFE obthM-1 carbines from the
Civilian Marksmanship Program (“CMP”), either whigmvas administered by the U.S. Departmént
of the Army or later when it became a private coagion established by federal law. Other such
members wish to obtain such carbines in the futiel carbines are semiautomatic, have the
ability to accept a detachable magazine, have arfegymount, and use a 15 round or 30 round
detachable magazine.

81. Some members of NYSRPA, WCFOA and SAFE obtaMedrifles from the
CMP. The purpose of the CMP is to promote markstignn support of the national defense. M-

1 rifles are semiautomatic and have the abilitgdoept an insertable, internal, detachable cli§ ¢f
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rounds. The Act’s prohibitions render such ritéesl clips, depending on when acquired, either
unusable or unlawful to possess.

82. Being in possession of, or wishing to acqumesault weapons” in all pertinent
definitions and “large capacity ammunition feeddeyices,” members of NYSRPA, WCFOA, ar|d
SAFE and other plaintiffs are subject to the Acggquirements regarding registration, transferring
such items to persons outside of New York, and edimg magazines, and to the Act’s serious
criminal penalties, including incarceration, fin&sfeitures, and cancellation of licenses.

83. NYSRPA, WCFOA, SAFE, and NYSATA members pusghammunition at
competitive prices from out-of-state businessddembers of NYSATA purchase ammunition
from out of state and sell such ammunition to ot 6SATA members. The Act’s ban on out-of;
state sales and creation of a monopoly on saleddar York businesses causes financial harm tp
such plaintiffs and their members and makes it nddfeeult to obtain ammunition for lawful self
protection, hunting, target shooting, and trap $ihgo

Injury Threatened by Defendants

84. As Governor of the State of New York, defendeddDREW M. CUOMO *“shall
take care that the laws are faithfully executed.’Y. Const., Art. IV, 83. As such, the Governor |s

responsible for the administration and enforcenoétite Act, which he conducts through various

A

officers, agents, and employees.
85. As Attorney General for the State of New Yat&fendant ERIC T.
SCHNEIDERMAN shall “prosecute and defend all acsi@md proceedings in which the state is

interested . . . .” Executive Law § 63(1).
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86. As Superintendent of the New York State Poliegdendant JOSEPH A. D’AMICO
is required to enforce the criminal and administeaprovisions of the Act. “It shall be the dutly g
the superintendent of the state police and of mesntfethe state police to prevent and detect crime
and apprehend criminals.” Executive Law 8§ 223e Bluperintendent shall (a) register “assault
weapons,” and (b) decide what guns are “assaulpare and “educate the public” thereon on a
website. Act, § 48, creating 8 400.00(16-a). Fheerintendent has a duty to establish the
ammunition registration system. Act, 8§ 50, crea8n00.03.

87. As District Attorney for Erie County, defend®&RANK A. SEDITA, lll, has a duty
“to conduct all prosecutions for crimes and offensegnizable by the courts” of Erie County,
including all crimes under the Act. County Law®071).

88. As Chief of Police for the Town of Lancastéew York, defendant GERALD J.
GILL has a duty to enforce the criminal laws of 8tate, including the Act, and “to commit any
person charged with a criminal offense until annexation shall be had before the proper
magistrate . . ..” Second Class Cities Law § 141.

89.  As a proximate cause of the administrationemfdrcement of above provisions o
the Act by defendants as aforesaid, Plaintiffs Haaen, and will continue to be, subjected to

irreparable harm.
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COUNT ONE

(Prohibition on Commonly-Possessed Magazines Violae of the Second Amendment)

90. Paragraphs 1 through 89 are re-alleged amdpocated herein by reference.

91. Magazines that have a capacity of more thanID rounds of ammunition are
commonly possessed by law-abiding citizens througtiee United States for self defense, targe
shooting, hunting, and other lawful purposes. Suelgazines are useful for militia purposes.
Many firearms are designed for and sold with magszthat hold more than 7 or 10 rounds.

92. The need for and usefulness of magazinesrigltdore than 7 or 10 rounds for
lawful defense of self and others is demonstratethé fact that they are issued to law enforcemn
officers. Criminals have and use magazines witlaoytlimitation in capacity. The Act’s
provisions on magazines put law-abiding citizena gtave disadvantage to criminals, who will 1
comply with the seven-round limit.

93. The Act’s limitation of magazine capacity toofinds or 10 rounds, depending on
when they were obtained, and the Act’s prohibibonoading more than 7 rounds in any magaz,
facially and as applied, infringe on the right lo¢ people, including plaintiffs, to keep and bear
arms as guaranteed by the Second Amendment, anddesapplicable to the States by the
Fourteenth Amendment, of the United States Constitu

94. It is not a viable option to say that persoragy obtain multiple magazines and

change magazines if confronted with a sudden honesion, robbery, or other attack. There ar

members of association plaintiffs NYSRPA, WCFOAJ 8AFE who: only have one magazine fpr

their firearm; own obsolete models of firearmsudrich extra magazines no longer available; d¢

not keep extra loaded magazines with their fireagoald not change magazines while under th
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extreme stress of a criminal attack; and couldchange magazines due to old age, major disability,
arthritis, and other physical conditions.

f

95. By way of illustration, changing magazines dgra marksmanship competition or

=5

confronted with a sudden home invasion, robberyptloer attack is not a viable option for plainti
Thomas Galvin. Mr. Galvin is a left-hand amputeer. $elf protection and competition purposes
Mr. Galvin owns several Glock pistols and M1A an@¥5 rifles, all of which have magazines with
capacities over 7 or 10 rounds. If confronted wittudden home invasion, robbery, or other attack,
Mr. Galvin would have to pinch the pistol or rifl@der his left arm and against his body without
dropping the firearm in order to change the maga#ite would have to do the same during
competitions. The necessity of changing magazinégusuch circumstances because of the Aqt’s
requirements presents Mr. Galvin with no viabla@pto use his pistols or rifles to protect himself
in an adequate fashion.

96. The same illustration applies with equal faxelaintiff Roger Horvath. Mr.
Horvath is a paraplegic, wheelchair-bound, andslizi®ne on approximately two acres of land wjith
a large area of woods behind his house. The rtgawkse precinct is approximately five miles
away. Mr. Horvath has an adopted son, Roger Hordatior, aged nine (9), whom he takes car¢ of
several days and nights per week. As a wheeltdmind resident living in a remote area, Mr.
Horvath is particularly vulnerable to being targebs robbers, home invaders, and other predatprs.

97. Given his ambulatory disability, Mr. Horvathshanited ability to retreat effectively
or safely during a home invasion. Given his advdr€arpal Tunnel Syndrome, Mr. Horvath has
extreme difficulty manipulating objects such as amition magazines. This difficulty is

compounded by stressful situations where the neetbive with speed is paramount.
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98. Mr. Horvath’s physical limitations significapttompromise his ability to quickly of

effectively reload a firearm. The extended time Morvath currently requires to switch out

ammunition magazines represents a prolonged exposwapture, injury and/or death at the hands

of a home invader, robber, or other predator adwgngpon him during the switch out. Under su
conditions, Mr. Horvath’s safety - and the well+iggiof those who depend upon him for defense
rest upon his ability to use a magazine that holdse than ten (10) rounds of ammunition. Yet,
Act’s criminalization of such magazines deprivems laf this ability, and irrationally increases his
vulnerability to attack.

99. Most pistols are not designed to operate migigazines holding only 7 rounds, an
come from the factory with magazines with a cagagieater than 7 rounds. For most pistols, n

such magazines are manufactured, and plaintiffe haknowledge of where to obtain such

magazines. Nor do plaintiffs know how to convedgazines in higher capacities to magazinesiji

lower capacities , and if they could, have no wakrmwing whether such magazines would be
considered to be ones that could be “readily restor converted” to accept a higher capacity.
limiting new magazines to those with a capacity obunds, the handguns, rifles, and shotguns
owned, possessed, sold and/or transferred by iflsiate functionally inoperable.

100. As described above, but for the criminal fteesain the Act forbidding them to do
so, member plaintiffs, individual plaintiffs andsiness plaintiffs would continue to possess, or
would forthwith acquire, magazines with a capaoigr 7 or 10 rounds for handguns, rifles, and
shotguns for protection of themselves and theiilfasin their homes and for other lawful

purposes.
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101. Accordingly, the Act’s prohibitions on “largapacity ammunition feeding devices
set forth in Penal Law 8§88 265.00(22) & (23)(a), 2&%8), 265.10(2), (3), 265.36, 265.37, and
265.00(22)(h) violate the right of the people, irtthg plaintiffs and members of plaintiff
associations, to keep and bear arms, in violattdheoSecond and Fourteenth Amendments to t
United States Constitution.

COUNT TWO

(Prohibition on Commonly-Possessed Firearms Violate of the Second Amendment)

102. Paragraphs 1 through 101 are re-allegedrenadporated herein by reference.

103. Prior to the Act, New York law used the pejoa term “assault weapon” {o

describe commonly-possessed rifles, handguns, hous and to prohibit the acquisition &
possession of any such firearms not lawfully passagsprior to its effective date in 1994,
amended in 2000. Such grandfathered firearms m@reequired to be registered.

104. For example, the Act’s prohibitions and resisns on the ordinary rifles, pistols,
and shotguns it mischaracterizes as “assault wesdave already caused a decrease in the nu
of out-of-state entrants for the NYSATA'’s next nraghoot on May 8 through May 12, 2013 in
Cicero, New York. Many of the out-of-state compmstwho would have entered competition at
this shoot, and would enter NYSATA shoots in thieife but for the Act, have expressed their
reluctance to NYSATA officers about traveling to&ork and attending NYSATA shoots
because of the Act’s prohibitions and restrictionordinary rifles, pistols, and shotguns. Those
out-of-state competitors have expressed that tHeganties of the Act and how it applies to them
are the main deterrents to attending NYSATA'’s upognshoot in May 2013 and future NYSAT/

shoots.
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105. The four major shoots that the NYSATA hosted year (2012) had a total of 2, 2

entrants. 825 of those entrants, or 36% of the tatmber of entrants, were from out-of-state. The

decrease in out-of-state entrants to NYSATA shdatsto the Act’s prohibitions and restrictions

on the ordinary rifles, pistols, and shotguns dgitectly injure the NYSATA and its members by

lost profits (through lost entrant fees and a desean ammunition sales by the NYSATA at thoge

shoots) and by decreasing the diversity and skiél of entrants at NYSATA-sponsored events
New York State.
106. The Act radically broadened the meaning o$daft weapon” to describe countles

numbers of rifles, handguns, and shotguns that e@renonly-possessed under prior law, to

n

prohibit the acquisition and possession of any suehrms not lawfully possessed prior to January

15, 2013, and to require the registration of arghdurearms lawfully possessed prior to that date.

Any such registered firearms may not be transfetweghy person in New York, including to
descendants by inheritance, except a licensedrdeale

107. Under the Act, a semiautomatic rifle that dyrias an ability to accept a detacha
magazine is not an “assault weapon.” Under thgsAsingle feature” test, this ordinary rifle
becomes an “assault weapon” merely by reason ohfavfeature related to how it is held,
transported, or fired comfortably. § 265.00(22)(a)

108. A “telescoping stock” allows the length oé tstock to be shortened or lengthened
consistent with the length of the person’s armsasto fit the individual’s physique and to enabl
more accurate fire. Those are precisely the saamons military-issue and police-issue rifles
usually come with adjustable stocks. The followiegtures allow a rifle to be held at the shoulq

with more comfort and stability and therefore tofibed with greater accuracy (so as to hit the
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intended target, rather than an innocent bystantiepistol grip that protrudes conspicuously
beneath the action of the weapon,” “a thumbholekst@and “a second handgrip or a protruding
grip that can be held by the non-trigger hand.*falding stock” allows a rifle to be transported
more compactly such as in a backpack, ATV, or boat.

109. A “muzzle brake, muzzle compensator, or thedduarrel designed to
accommodate” such items reduces the “kick” or fanailischarging a rifle and thereby enhance
accurate fire (in particular for individuals of siea stature, including, of course, most women).
This is precisely why military-issue and policetisgifles routinely come with muzzle

compensators and muzzle brakes.

110. Under the Act, a semiautomatic shotgun isandtassault weapon.” Under the Ac|

“single feature” test, this ordinary shotgun becerae “assault weapon” merely by reason of
having a feature related to how it is held, tramgah or loaded and unloaded. 8§ 265.00(22)(b).

111. A “telescoping stock” allows the length oé tstock to be shortened or lengthened
consistent with the length of the person’s armke llowing features allow a shotgun to be hel
at the shoulder with more comfort and stabilitytiambhole stock”and “a second handgrip or a
protruding grip that can be held by the non-triggand.” A “folding stock” allows a shotgun to b
transported more compactly.

112. A “fixed magazine capacity in excess of sewemds” affords a shotgun more util
for self-defense in the home and, in rural areesjgtor control. The “ability to accept a detadba
magazine” makes a shotgun safer to unload, a$ edeshells in a loaded magazine may be
removed at once, while many shotguns with fixed azawes are unloaded by repeatedly cycling

action and running each shell through the firingraber.
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113. Under the Act, a semiautomatic pistol that dxa ability to accept a detachable
magazine is not an “assault weapon.” Under thisAsingle feature” test, this ordinary pistol
becomes an “assault weapon” merely by reason ohfavfeature related to how it is held,
transported, or fired comfortably and accuratédy265.00(22)(c).

114. A “thumbhole stock” allows a pistol to beefirmore accurately at targets. A
“capacity to accept an ammunition magazine thachts to the pistol outside of the pistol grip”
a design allowing a more intricate, accurate tniggechanism. A “threaded barrel capable of
accepting a barrel extender” may enhance a pidgtalance, and thereby increase its accuracy.
three of these features may be found on Olympile sfyorting pistols.

115. A pistol with “a manufactured weight of fifounces or more when the pistol is
unloaded” would be a matter of personal preferdrased on a person’s strength and wish to re
recoil. A pistol that is “a semiautomatic versiminan automatic rifle, shotgun or firearm” fails to
describe anything inherently adverse about a goistol other than that it is a “version” of
something else. And the phrase itself is devoiche&ning: what, precisely is a “pistol version” ¢
a “rifle™? Although they both shoot bullets, tham® two different categories of weapons and
equating them begs more questions than it answers.

116. None of the above “assault weapon” featurases a rifle, shotgun, or pistol more
powerful or dangerous. Prohibiting guns with mooenfortable furniture that allows them to fit
one’s hands and to be held better, and therebyg todd with less discomfort and more accuracy
infringes on Second Amendment rights and is noh ea&onal.

117. The term “assault weapon” further includesémiautomatic rifle, a semiautomati

shotgun or a semiautomatic pistol or weapon defined 265.00(22)(e)(v) as added by chapter
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189 of the laws of 2000 “and otherwise lawfully pessed pursuant to such chapter” prior to
September 14, 1994. § 265.00(22)(e). The tersdldsweapon” further includes “(f) a
semiautomatic rifle, a semiautomatic shotgun agraigutomatic pistol or weapon defined in” §
265.00(22)(a), (b) or (c) “possessed prior to” dag¢e of this enactment, i.e., January 15, 2013. No
basis exists to restrict such guns, which fire arge per trigger pull.
118. But for the criminal penalties in the Actld@ding them to do so, member plaintiffs,
business plaintiffs and individual plaintiffs woutdntinue to possess and would forthwith acquire
rifles with the above features for protection adriselves and their families, for target shootimgl |a
for hunting.

119. The Act’s prohibitions and restrictions on thdinary rifles, pistols, and shotguns it

mischaracterizes as “assault weapons” appear al Paw 8§ 265.00(22) (defining “assault

weapon”), 8§ 265.01-b(2) (felony not to registeeirm possessed prior to January 15, 2013), §

>

265.02(7) (possession of assault weapon a fel@385.10(2), (3) (transportation and dispositio
of assault weapon), and § 400.00(16-a) (owner @fpae in 265.00(22)(e) or (f) possessed befofe
January 15, 2013, must apply to register it or adreefirearm license to include it by April 15,
2014).

120. The aforesaid prohibitions and restrictiongifies, pistols, and shotguns, which aje
commonly-possessed throughout the United Statéswspbiding persons for lawful purposes,
facially and as applied, infringe on the right lo¢ tpeople, including plaintiffs and members of
plaintiff associations, to keep and bear arms asagueed by the Second Amendment, and as made

applicable to the States by the Fourteenth Amentiméthe United States Constitution.

GOLDBERG SEGALLA, LLP
11 Martine Ave., 7" Floor
White Plains, NY 10607
(914) 798-5400

31




Case 1:13-cv-00291 Document 1 Filed 03/21/13 Page 32 of 46

COUNT THREE

(Limit of 7 rounds in magazine for home protectionand allowance for 10 rounds
in magazine at range or in competitions denies equprotection of the laws)

121. Paragraphs 1 through 120 are realleged @odparated herein by reference.

—

122. The Act prohibits loading more than 7 roumda magazine in one’s own home fo

protection of self and family. Act 8§ 38, amend§g65.00(23) (7 round limit); § 265.02(8) (crim

D

to possess). That restriction exists even if téowner suspects or knows that an intruder ha

W

)

broken into the home and intends to commit a felwitlin, or to kill, or do harm to the occupant
However, the Act allows 10 rounds to be loaded imagazine while at a range of an incorporated
organization for conservation or proficiency in arrat a range to fire a rifle or shotgun; at a
competition under the auspices of or approved bynttional rifle association; or at a match
sanctioned by the International Handgun Metallib@iette Association. Act 8§ 46, amending 8
265.20(a)(7-f).
123. Governor Cuomo’s website states:
Q: How many rounds can | put in my magazine today?
A: Ten. Starting on April 15, 2013, you are limitecptdting in seven
rounds, unless you are at an incorporated firingga or competition
recognized by the National Rifle Association oetnational
Handgun Metallic Silhouette Association, in whietse the limit is

ten.

See http://www.governor.ny.gov/2013/gun-reforms-faq

124. The aforesaid discrimination against homeesmdo wish to protect themselves
and their families from violence, and in favor @rpons involved in mere sporting activities, is

utterly irrational and denies to plaintiffs and nmeers of plaintiff associations the equal protectign
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of the laws, contrary to the Fourteenth Amendmémh® United States Constitution. It also, of
course, infringes on the core right of self-defegpgaranteed by the Second Amendment.

125. In addition, it is unlawful to load more thamounds in a magazine with a capacit

~

of 8 or 9 rounds, if the magazine was lawfully pssed before January 15, 2013. Act § 46-a,
creating new 8 265.37. No exemptions exist. Wusld not prohibit loading 10 rounds in a

magazine with a capacity of 10 rounds that wasuiypossessed before January 15, 2013. That

=)

discrimination against persons with magazines hgl@i or 9 rounds, and in favor of persons wit
magazines holding 10 rounds, is patently irrati@aral denies to plaintiffs and members of plainfiff
associations the equal protection of the laws,reopnto the Fourteenth Amendment of the United
States Constitution.

COUNT FOUR

(Granting monopoly of ammunition sales to New York

businesses violates the Dormant Commerce Clause atiee Due Process Clause)

126. Paragraphs 1 through 125 are re-allegedrenodporated herein by reference.

127. The Act’s restriction of ammunition saled\N®w York businesses authorized by the
State Police violates the Dormant Commerce ClauBigh is inherent in the power of Congress|‘to
regulate commerce . . . among the several Staegqtovided by Article |, 8 8, cl. 3, of the Unitegl
States Constitution.

128. Prior to the Act, ammunition could be lawyydlurchased from entities in New York
and outside New York. It was not required that amition be purchased from a seller of

ammunition registered with the State Police or flmtitensed dealer in firearms.
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129. Section 50 of the Act created Penal Law 80®)Qwvhich is effective on January 1,
2014, and which provides that ammunition may omysbld by a seller of ammunition registereg
with the State Police or a licensed dealer in firesaunder § 400.00. A dealer in firearms must
“maintain a place of business in the city or coumhere the license is issued.” 8§ 400.00(1). An
application for a license as a dealer in firearnustnbe submitted “to the licensing officer where
such place of business is located.” § 400.00(3)(a).

130. The effect of § 400.03 is to grant a monopolyammunition sales to sellers of
ammunition and dealers in firearms which are basdylin New York. By allowing in-state
businesses to sell ammunition directly to consunmeiew York but prohibiting out-of-state
businesses from doing so, the Act discriminatesnagaterstate commerce, in violation of the
Commerce Clause.

131. The Act’s Statement in Support states thas Bill requires that any seller — whether
located in New York or out of state — ship the amion to a dealer within New York for in-

person pick-up.” The above provisions will thusdpdorced extraterritorially on out-of-state sedl

D
-

through civil and/or criminal actions — a violatiohthe Due Process Clause. An out-of-state
person or firm that sells any ammunition to a perisoNew York would be subject to civil and
criminal penalties, fines, and potential incarderat

132. Plaintiff New York State Amateur Trap Assoat(“NYSATA”) has members
(including club members) who purchase shotgun antarfrom out-of-state and sell it to trap
shooters, who are also NYSATA members, for praciog competitions. Section 400.00, when
effective, will prohibit such purchase and sal@aaimunition by said members, who will be injur¢d

by lost profits, higher prices, and lack of availiép of ammunition.
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133.  Plaintiff NYSATA sells shotgun ammunition te members and to trap shooters @t

NYSATA shoots. It sells shotgun shells by the q@&® shells per case) or by the box (25 shellg
per box). For example, NYSATA's sales of individbalxes to its members for practice or to try
out a new gun are common. The NYSATA had approxigai24,742.00 (not including sales tax
in ammunition sales in 2012. The dollar-amount@f2 sales equates to approximately 106,25(
rounds of ammunition. The NYSATA sells the ammumtto its members for a prince below ret
prices.

134. Section 400.00, when effective, will dramalticincrease the cost of selling
ammunition by NYSATA based on the Act’s recordieguirements of ammunition receipt and
delivery. The Act’s recording requirements will giigally reduce, if not eliminate, NYSATA'’s
sales of ammunition by the box to its members bezadi the time, inconvenience, and privacy
concerns implicated by the Act. The increase irt tothe NYSATA will concomitantly increase
the cost of ammunition to NYSATA members who hauechased boxes and cases of ammunit
from NYSATA in the past and who intend to purchbeges and cases of ammunition from the
NYSATA in the future.

135. Accordingly, the aforesaid restriction of aomtion sales to New York businesse:s
authorized by the State Police violates the Dorntarhmerce Clause as provided by Article I, §
cl. 3, of the United States Constitution, to thigiiy of plaintiffs and members of plaintiff

associations, and is void.
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COUNT FIVE

(Portions of the Act are vague, fail to give noticeand violate due process)
136. Paragraphs 1 through 135 are realleged @odparated herein by reference.

137. Significant portions of the Act fail to pro adequate notice and are vague, in

violation of the Due Process Clause of the Fouttedmendment. The following sets forth vagye

portions of the Act involving “feeding devices” ataksault weapons.” NYSRPA, WCFOA, and

SAFE members and other plaintiffs possess cettiamng, and other NYSRPA, WCFOA, and SAf

members and other plaintiffs wish forthwith to abtauch items, but they cannot determine
whether such items constitute restricted “feediegices” or “assault weapons.”
“Feeding Devices”
“Magazines acquired between January 15 and Aprjl 2G613”

138. Effective April 15, 2013, the definition dafge capacity ammunition feeding
device” in 8 265.00(23) is amended to include irt pamagazine with a capacity of “more than t
rounds of ammunition,” and also a magazine thabbigined after the effective date of the chap
of the laws of two thousand thirteen which ameniiegisubdivision and has a capacity of . . . m

than seven rounds of ammunition . . . .” Act 8§ B&sed on the April 15 effective date, one wou

think that a ten-round magazine may be obtainei tinat date and may be possessed thereaftef.

However, the clause “obtained after the effectimeetisuggests that only a seven-round magazi
obtained after January 15, may be possessed begianiApril 15, 2013.

139. The provision making possession of an LC miagaunlawful, § 265.02(8),
effective March 15, 2013, excludes a magazine witApacity of 8 to 10 rounds “lawfully

possessed by such person before the effectiveofittie chapter of the laws of two thousand
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thirteen which amended this subdivision [8],” andter does not include a magazine
manufactured before September 13, 1994, with actigpat more than 10 rounds. Act 8 41b. In
addition to the same ambiguity set forth in thevpmes paragraph, this could be read in such

manner as to permit possession of a ten-round nragaaly if possessed by January 15, but no

obtained thereafter (such as by April 15), whilenpi&ting possession of a magazine with over-tgn

round capacity if manufactured by the 1994 deadline
140. Governor Cuomo’s website begins: “Below ad&@QFntended to help gun owners i
New York understand and comply with the NY SAFE Antacted on January 15, 2013.” It
explains about the above amendment to § 265.00(23)
Q: Going forward, what magazines can | buy?

A: As of April 15, 2013, only magazines that can confarounds or less
will be sold in New York, including permanently nfied magazines.

See: http://www.governor.ny.gov/2013/gun-reforms-faq

141. The premise of the Governor’s reading ofabeve provisions is that magazines t
can contain more than 7 rounds can be sold until Ag, 2013, and thus may be lawfully

possessed thereafter.

if

nat

142. The vagueness is compounded by § 265.002@)(ich makes it a crime to transier

a magazine made unlawful by the Act “to an indiabimside New York state” only beginning a
year after the effective date, i.e., January 13420

143. Accordingly, the following clause in 8 265(P8B) is unconstitutionally vague and i
thus void: “or (c) is obtained after the effectdate of the chapter of the laws of two thousand
thirteen which amended this subdivision and haspacity of, or that can be readily restored or

converted to accept, more than seven rounds of auitiow. . . .”
37
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“Can be readily restored or converted to actept
144, Several provisions refer an ammunition fegdiavice that “has a capacity of, or that
can be readily restored or converted to accepteri@n” either seven or ten rounds of ammunitjon.

88 265.00(23), 265.02(8), 265.36, & 265.37. Thesms fail to inform a reasonable person as t

|®)

whocan readily restore or convert such devices, vdrd#ly persons or trained experts with the
requisite knowledge and skill, and with what equaorty ranging from common household tools {o
machine shops. Nor do these provisions informaaarable person as to how much time is
encompassed in “readily.”

145. An ordinary person may be able to ascertercapacity of a magazine by counting
the number of rounds that may be inserted intarthgazine. However, such person would not
know by outward examination of a magazine if itridee readily restored or converted to accept
more than” a certain number of rounds. Just torbég inquiry, one would be required to
disassemble every magazine in one’s possessioneihas the knowledge and skill to do so, angl if
the magazine is capable of being disassembled withestroying it.

146. If the magazine is disassembled, the redypibenof parts would not inform one
whether it “can be readily restored or converteddoept, more than” a certain number of rounds,
and if so, how many. The average person may nableeto reassemble the magazine, and to do so
in a manner that would decrease the number of imdll hold. That would likely require the
alteration, cutting, filing, or other manipulatiohparts, matters about which the ordinary persom
would have no information.

147. Governor Cuomo’s website states in part:

Q: What if | have a magazine that can contain more ties rounds?
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A: You can permanently modify the magazine so tlnetidls no more
than tenrounds . . ..

See: http://www.governor.ny.gov/2013/gun-reforms-faq

148. The Governor gives no instructions about Hgyou can permanently
modify the magazine” in such manner, although histAreatens severe criminal penalties
for not doing so.

149. Accordingly, the terms “that can be readdgtored or converted to accept,” in ea¢
place they appear, are unconstitutionally vague.

“Similar devicé

150. *“Large capacity ammunition feeding deviceéans a magazine, belt, drum, feed
strip, or similar device, thaifyter alia, “contains more than seven rounds of ammunitiarihas a
capacity of . . . more than seven rounds of amraumit. . .” 8§ 265.00(23).

151. Many revolvers hold eight or more roundse Tdunds are contained in the
chambers of a cylinder that is not detachable filoenframe of the revolver. A revolver cylinder
not a magazine, belt, drum, or feed strip. PI#stlo not believe that it is a “similar device [itb
that term is vague and law enforcement authonitiag believe that it is a “similar device.”

152. The term “similar device” is unconstitutiolyalague as applied to a revolver
cylinder. A revolver cylinder that holds more thegven rounds is not a “large capacity
ammunition feeding device.”

“’Magazine’ for rifles with tubular magazines”

153. A “large capacity ammunition feeding deviggfludes any “magazine” that has a

capacity of more than 7 or 10 rounds of ammunita@pending on when it was acquired, with af

exception for “an attached tubular device desigoeatcept, and capable of operating only with,
39
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.22 caliber rimfire ammunition.” § 265.00(23). Aassault weapon” excludes any “rifle, shotgun
pistol that . . . is manually operated by bolt, putever, or slide action . . ..” § 265.00(22).

154. Many pump, lever, and slide action riflesénan attached tubular magazine or
device that accepts a different number of roungeedéding on the length of the rounds. An
example would be the Model 1894 Winchester, a laeépn rifle dating from the 19th century, of
which millions have been made. Such magazinegwceés may accept no more than 7 or 10
rounds of one length of cartridge, but will acceyare than 7 or 10 rounds of a shorter cartridge
which the owner may not possess and of which theeoway not even be aware.

155. Since the number of rounds a tubular magdmids various with the length of the
rounds, insufficient notice is provided of whetlech device “has a capacity of, or that can be
readily restored or converted to accept, more tlaany’specified number of rounds. Accordingly
the terms “magazine” and “large capacity ammuniteeding device” are unconstitutionally vagy
as applied to rifles with tubular magazines.

“and if such person lawfully possessed”

156. New 8§ 256.36 appears to prohibit some tygeetession of large capacity
ammunition feeding devices. Because the langub§e266.36 does not constitute an intelligible
sentence, it does not provide notice of the condstansibly prohibited and is unconstitutionally
vague.

“Assault Weapon”
“Protruding and conspicuously protruding grips
157. *“Assault weapon” includes certain rifles wighpistol grip that protrudes

conspicuously beneath the action of the weapo28500(22)(a)(ii), as well as certain rifles,

40
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shotguns, and pistols with “a protruding grip tbah be held by the non-trigger hand,” §
265.00(22)(a)(iv), (b)(iii), (c)(ii). No measuramts in inches, angles in degrees, or other
information define these terms.

158. A reasonable person has no way to know fifereince between a protruding grip
and a grip that does not protrude but can be hettidonon-trigger hand, or between a grip that
protrudes conspicuously and a grip that does radtyme conspicuously. In the absence of
standards, such matters are in the eye of the tehol

159. Accordingly the following terms are subjeetand unconstitutionally vague: “a
pistol grip that protrudes conspicuously beneaghdttion of the weapon,” and “a protruding grif
that can be held by the non-trigger hand . . . .”

“Ability to accept a five-round detachable magaZine

160. “Assault weapon” is defined to include “a sammomatic shotgun that has at least
one of the following characteristics: . . . (ivldeed magazine capacity in excess of seven rounds;
[and] (v) an ability to accept a detachable magazin. .” 8§ 265.00(22)(b). However, “assault
weapon” does not includeter alia, “a semiautomatic shotgun that cannot hold maoae five
rounds of ammunition in a fixed or detachable magaz. . .” 8§ 265.00(22)(g)(iii).

161. This fails to inform whether “assault weaparcludes or excludes a semiautomatic
shotgun that has “an ability to accept a detachialalgazine,” but is equipped only with a
detachable magazine that cannot hold more thanrdweds of ammunition. A reasonable person is
thus at a loss to know whether such shotgun igfaiautomatic shotgun that cannot hold more than

five rounds of ammunition in a . . . detachable azage . . . .”
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“Rounds” for shotguns with tubular magazines

162. The term “assault weapon” includes a semmatic shotgun with “a fixed magazine

capacity in excess of seven rounds,” § 265.00(2@Yjbbut excludes “a semiautomatic shotgun
that cannot hold more than five rounds of ammunitioa fixed or detachable magazine . ...” §
265.00(22)(g)(iii).

163. Almost all semiautomatic shotguns have afixebular magazine in which the
rounds are loaded one behind another. Shotgumdsiwr shells come in varying lengths. The
most popular shotguns are 12 gauge, and 12 gaugdsare made in 3 12", 3", 2 3/4", 2 2", and
lengths. The number of rounds a tubular magaznhdshvarious with the length of the rounds.
Thus, the same magazine will or will not hold “kcess of seven rounds” or “more than five
rounds” depending on the length of the roundsdhainserted into the magazine. These terms
to inform a person: rounds of what lengths?

164. Accordingly, as applied to shotguns with fabmagazines, the terms “a fixed
magazine capacity in excess of seven rounds” aseérfaautomatic shotgun that cannot hold mg
than five rounds of ammunition in a fixed or det@ole magazine” are unconstitutionally vague.

“Threaded barrel designed to accommotated “muzzle bredk

165. “Assault weapon” includes certain riflesiwat “threaded barrel designed to

accommodate a flash suppressor, muzzle break, pzlenaompensator . . . .” § 265.00(22)(a)(vi).

By contrast, “assault weapon” includes certaingbsstvith “a threaded barrel capable of acceptir]

barrel extender, flash suppressor, forward hangdgrigilencer . . ..” 8 265.00(22)(c)(v).
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166. A reasonable person has no way to know whathéle with a threaded barrel but
with none of the above attachments is an “assadjpon.” Such person has no way to know w
it was originally “designed to accommodate,” anch#ty be fitted with some other attachment or
attachment. No reference is made to it merelyd&apable of accepting” such items as with th
definition in relation to pistols.

167. In addition, the term “muzzle break” has mown meaning. A “muzzle brake” is

device that serves as a “brake” to reduce recdkiok,” but does not “break” anything. Yet use

a muzzle brake would subject plaintiffs to crimipabsecution merely because the words rhyme.

168. Accordingly, the terms “threaded barrel destjto accommodate a flash

suppressor, muzzle break, or muzzle compensaterntimeonstitutionally vague.
“A ‘version’ of something else”

169. “Assault weapon” is defined to include “a sammomatic pistol that has an ability t
accept a detachable magazine and has at least tmefollowing characteristics: . . . a
semiautomatic version of an automatic rifle, shatgufirearm . . ..” 8§ 265.00(22)(c)(viii). No
law enforcement officer and no reasonable gun olWwasrany way to know that a pistol one
possesses is a “version” of some other type of aiedpat one neither possesses nor is even aw
of.

170. Accordingly, the terms “a semiautomatic v@nsof an automatic rifle, shotgun or
firearm” are unconstitutionally vague.

“Manufactured weiglit
171. *“Assault weapon” is defined to include certaistols with “a manufactured weight

of fifty ounces or more when the pistol is unloaded.” § 265.00(22)(c)(vii). A reasonable
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person has no way to know the weight of a pistatnvit was manufactured. Slides, barrels, grif
and other components of a pistol may easily be gécthat would alter its weight.
172. Accordingly, the terms “a manufactured weigihfifty ounces or more when the
pistol is unloaded” are unconstitutionally vague.
“Commercial transfer of ammunition

173.  “No commercial transfer of ammunition shake place unless a licensed dealer i

firearms or registered seller of ammunition actamitermediary between the transferor and thie

ultimate transferee of the ammunition for the psgmof contacting the statewide license and
record database pursuant to this section.” 8 800)0

174. The term “commercial transfer” is undefined dails to give notice of whether it ig
limited to persons who are engaged in the busiokdsaling in ammunition for livelihood and
profit, or also includes sales on a non-regularsbsisch as at trap shooting events, or even aesir]
transfer, such as the sale of a box of cartridges lunter to another hunter.

175. Accordingly, the terms “commercial transfeammunition” are unconstitutionally
vague.

176. Insum, all of the aforesaid terms and dedins fail to give notice of the conduct
proscribed, are unconstitutionally vague, and vethe right of plaintiffs and members of plainti
associations not to be deprived of life, libertygdgoroperty without due process of law, contrary

the Fourteenth Amendment to the United States @uofish, and are thus void.
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WHEREFORE, Plaintiffs pray that the Court:

A. Enter a declaratory judgment that the provisiohthe Penal Law specified herein
infringe on the right of the people to keep andrla@ms, in violation of the Second and Fourteer
Amendments to the United States Constitution aedsaid.

B. Enter a declaratory judgment that the provisiohthe Penal Law specified herein
deny to Plaintiffs the equal protection of the laaentrary to the Fourteenth Amendment to the
United States Constitution.

C. Enter a declaratory judgment that the the gious of the Penal Law specified
herein violate the Dormant Commerce Clause, Arlicie8, of the United States Constitution.

D. Enter a declaratory judgment that the provisiohthe Penal Law specified herein
are vague, fail to give notice, and violate thérigf Plaintiffs to Due Process of Law, contrary tc
the Fourteenth Amendment to the United States @otish.

E. Issue preliminary and permanent injunctions iemg defendants ANDREW M.
CUOMO, ERIC T. SCHNEIDERMAN, JOSEPH A. D’AMICO, FR¥K A. SEDITA lIl, and
GERALD J. GILL, and their officers, agents, and ¢éogpes from administration and enforceme
of the provisions alleged herein to violate theteaiStates Constitution.

F. Award Plaintiffs attorneys’ fees and costs; and
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G. Grant such other and further relief as may loper.

Dated: March 21, 2013
White Plains, NY

Respectfully submitted,
New York State Rifle and Pistol Associatiam;.| et al.
By Counsel

/s/ Stephen P. Halbrook

Stephen P. HalbrooRyo Hac Vice(pending)
3925 Chain Bridge Road, Suite 403
Fairfax, VA 22030

(703) 352-7276

protell@aol.com

/s/ Brian T. Stapleton

Brian T. Stapleton, Esq.
GOLDBERG SEGALLA LLP

11 Martine Avenue, Suite 750
White Plains, New York 10606-1934
(914) 798-5400
bstapleton@goldbergsegalla.com

Attorneys for Plaintiffs
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